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amounts of the accrued instalments (h), and the statute con-
tains a special provision applicable to these circumstances (i).

The effect of s. 1 (3) of the statute may be stated more gen-
erally, namely, that in any case of frustration of a contract by
reason of circumstances rendering it impossible for one party
to complete the performance which is the condition of the other
person's promise, the latter is obliged to pay the value of the
benefit received by him. This is subject, however, to s. 2(3)
of the statute, under which effect is to be given to any pro-
vision of the contract which "is intended to have effect in the
event of circumstances arising which operate, or would but
for the said provision operate, to frustrate the contract, or is
intended to have effect whether such circumstances arise or not"

a).

The Conflict of Laws.

An unusual, though not unprecedented, feature of the Law
Reform (Frustrated Contracts) Act, 1943, is that the scope of
the statute is defined by reference to a rule of the conflict of
laws (k). Its remedial provisions are limited in their applica-
tion to a case in which a contract [1 ] "governed by English law"
[2] "has become impossible of performance or been otherwise
frustrated, and the parties thereto have for that reason been dis-
charged from the further performance of the contract/' The
words to which I have prefixed the numeral [2] obviously
state what is assumed to be a doctrine of domestic English law
as to the effect of supervening impossibility of performance of
a contract, including the frustration of a contract. The words
to which I have prefixed the numeral [ 1 ] refer inferentially to
the English conflict rule that a contract is governed, as to its
intrinsic validity and effect, by the proper law of the contract

(h) Stubbs v. Hollywell Ry. Co. (1867), L.R. 2 Ex. 311.

(i)  See s. 2(4).

(j) A contractual provision of this kind was in question in Rob'
bins v. Wilson & Cabeldu Ltd. (1944), 60 B.C.R. 542, [1944] 4 D.L.R.
663, [1944] 3 W.W.R. 625, cited by me (1945), 23 Can. Bar Rev. 56,
and subsequently discussed by Gordon (1945), 23 Can. Bar Rev. 165,
and Tuck, pp. 253, 256 ff., 261. As to the "implied term" theory and
other theories of the frustration of contracts, discussed by Tuck, see
also Wright, review of Webber, Effect of War on Contracts, (1941),
19 Can. Bar Rev. 224.

(k) Morris (1946), 62 L.Q. Rev. 180, does not approve of my call-
ing this "an innovation in legislation" (23 Can. Bar Rev. 471).